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Minutes 
Executive Session 
December 4, 2017 

Meeting Posted: Yes  
Place: Town Hall, 17 Main Street, Lunenburg, MA  
Time:  7:00 PM 
Present:  Gregory Bittner, Matthew Allison, Kenneth Chenis, David Prokowiew, Michael-Ray Jeffreys, Adam R. Burney 
Also Present:  Town Counsel Attorney Adam Costa, Select Board members Jamie Toale, Robert Ebersole, Paula Bertram, 
Phyllis Luck, Damon McQuaid, and Town Manager Heather Lemieux 
 
Select Board Chair J. Toale requested a Motion to enter Executive Session pursuant to M.G.L. c.30A, §21, to discuss 
strategy with respect to potential and demonstrably likely litigation, namely an appeal of a “Notice of Constructive 
Approval of Special Permit with Development Plan Review” received from Settler’s Solar, LLC, for the development of a 
large-scale, ground-mounted photovoltaic installation at 994 Northfield Road, where an open meeting may have a 
detrimental effect on the litigating position of the Town, not to return to Public Session.  P. Bertram made the Motion, 
Seconded by P. Luck, Roll Call Vote: P. Bertram, aye; P. Luck, aye; D. McQuaid, aye; R. Ebersole, aye; J. Toale, aye. 
 
Planning Board Chair G. Bittner requested a Motion to enter Executive Session under the same language stated above, 
but to return to Regular Session after exiting Executive Session.  M. Allison made the Motion, Seconded by D. 
Prokowiew, Roll Call Vote:  K. Chenis, aye; D. Prokowiew, aye; M. Jeffreys, aye; M. Allison, aye; G. Bittner, aye. 
 
A. Costa noted that both Boards are meeting as the discussion that takes place during this Executive Session could result in a 
possible litigation.  The Planning Board would be a party to that litigation as a consequence of the Board’s alleged constructive 
grant of approval of a special permit and a site plan approval.  A. Costa gave a brief summary of the history of the project, noting 
applications for both special permit and site plan approval.  The Hearings were held concurrently, but with possibly different 
deadlines for each which has resulted in the allegation for constructive approval.   
 
A. Costa had provided the Board of Selectmen with a draft complaint to apprise them of the Town’s potential claims.  Attached to 
the draft complaint was a copy of the Notice of Constructive Approval from the applicant.  A. Costa told the Boards what 
constructive approval is under the statute and how it differs in Lunenburg.  Under the Zoning Act, if timely action is not taken on 
an application, the applicant can claim it has been constructively granted.  A Planning Board has ninety (90) days from the close 
of its public hearing to issue its decision.  Settlers Solar is claiming the Town has a provision in its zoning bylaw providing for a 
ninety (90) day deadline from the date of receipt of the application.  This has brought forth the allegation of constructive approval.  
If a project is constructively approved, it is without conditions for the special permit component.  He noted the constructive grant 
allegation doesn’t specify site plan approval or special permit.  Under the Town’s zoning bylaw, the ninety (90) day timeframe 
does not apply to site plan approval.  It gives ninety (90) days from the close of the hearing.   
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A. Costa noted the following five arguments available to the Boards. 
 
Argument 1 - The ninety (90) day timeframe may not apply.  Settlers Solar notes Lunenburg Code Section 250-8.3.C.(a). stating 
that the Planning Board must act within ninety (90) days of the filing of the application.  Section 250-8.3.C.(a) states “in the case 
of special permits under Subsection B(2), the Board of Appeals shall act thereon within 90 days of the filing of the application.”  
In looking at Subsection B(2), no reference is made to solar permits, only traditional special permits.  A. Costa opines that the 
ninety (90) day timeframe from date of filing an application pertains to traditional special permits, not to solar special permits.  
Some Board members noted concern that the applicant could argue error by omission as A. Costa noted that when the Solar 
Energy Systems Bylaw was put in place, the full zoning bylaw was not reviewed to find any other cross-references that needed 
to be changed.  If the applicant argues error by omission A. Costa noted there are many bylaws in the Commonwealth that do 
not address deadlines for special permits as it is already in the Commonwealth’s statute.  No specific deadline is noted in the 
Solar Energy Systems Bylaw.  This argument follows the statute. 
 
Argument 2 - A. Costa noted the timeline discussion held at the September 25, 2017 hearing.  At that time, he recommended 
that if the Board felt it was coming up on the timeframe deadline, that it seeks an extension from the applicant beyond the date of 
the continuation.  The Board made that request of the applicant.  He opined that the applicant’s intent of an extension one week 
beyond the October continuation was to ensure that if the deadline passed prior to the October meeting, an extension would be 
valid.  The argument could be made that the applicant intended to grant the Board an additional week beyond the deadline.  The 
Decision was issued on the 97th day.  If the applicant gave one additional week, it would be on the day of the Board’s Decision, 
November 13th.  The bylaw does not require filing with the Town Clerk by the 90th day, only that the Board acts by the 90th day.  
This argument follows the zoning bylaw. 
 
Argument 3 – A. Costa apprised the Boards of the constructive approval process, noting that the applicant followed the statutory 
process; but the applicant is not using the statutory rules.  The applicant is saying that the zoning bylaw has constructively 
granted the permit with the ninety (90) day deadline from the date of application, yet the applicant is following statutory rules to 
perfect it.  They are not following the bylaw process to perfect it.   
 
He went on to note that a site plan approval cannot be constructively granted.  The Building Commissioner cannot issue a permit 
until the site plan denial has been overturned.   
 
Argument 4 – Special permit constructively granted, but not site plan approval.  If this process prevails, the applicant will 
probably appeal the site plan approval.  (It was noted that the applicant provided a courtesy copy of the appeal to the Town 
Manager this date.  The appeal is for both the special permit and site plan approval.)   
 
Argument 5 – Appealing the constructive approval on the merits.  This would be challenging and difficult for the Town. 
 
The inaction of the Board has been challenged by the filing of a notice of constructive approval with the Town Clerk.  They have 
also filed a separate action appealing the Board’s Decision and challenging both the special permit and the site plan approval.   
 
P. Bertram noted she did not feel the project had been constructively approved under the statute.  She is concerned with the 
Town’s ability to uphold its denial arguments in court.   
 
A. Costa prepared the complaint to encompass all the 5 arguments.  He will file in Worcester Superior Court which he feels is to 
the benefit of the Town.   
 
P. Bertram noted that as a Select Board member, the bottom line for her is the finances, e.g., whether or not this is arguable in 
court.  M. Jeffreys noted that various Planning Board members had met individually with Town Counsel during the hearing 
process for discussion as to individual reasons for denial of the project and if those reasons were defensible.  B. Ebersole 
inquired if the applicant addressed the Board’s issues, would the Board vote to approve the project; M. Jeffreys responded 
affirmatively.  B. Ebersole noted that would go toward the negotiating process.  P. Bertram inquired if a negotiating process is 
possible as a Decision has been rendered.  A. Costa noted that negotiations can take place outside of the hearing process, 
subject to a remand.  The applicant’s attorney has indicated to him they are willing to still have conversations.  A. Costa affirmed  
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P. Bertram’s understanding that if negotiations occur prior to the appeal hearing date they could then go into court stating they 
believe that the two parties have reached a satisfactory resolution; it could then be remanded to the Planning Board.   
 
A. Costa would like to start with one or two Planning Board members, himself, the applicant’s counsel, and one or more 
representatives of the principal sitting down together  to see if a middle ground can be found.  If no middle ground can be found, 
then a third party mediator would be brought in.   
 
D. McQuaid asked the Planning Board if it was willing to accept less than what was in its Decision.  G. Bittner stated for him it 
would either be reduction in scale, or some relocation.  P. Bertram opined that the reason for denial was the surety and buffer.  
She asked A. Costa if he felt they could justify and win their denial in court.    
 
A. Costa noted that decisions needed to be made tonight as to whether or not to file suit to challenge the constructive approval 
and the Board of Selectmen authorizing him to answer the new complaint provided today.  He advised in the short term, proceed 
with filing one complaint, answering the other, attend whatever preliminary conferences need to be attended, enter into 
discussion with the applicant to look for resolution, and then reevaluate based upon what the applicant proposes for the project.   
 
B. Ebersole made a Motion to authorize Town Counsel to answer legal complaints regarding Settlers Solar to preserve 
all of our rights for litigation, and to encourage potential negotiation between the applicant and the Planning Board, if 
possible.  P. Bertram was opposed to answering all legal complaints and wanted Town Counsel to answer only these two 
complaints; if there are additional filings, then additional meetings will be held.  J. Toale opined that maybe the Motion should be 
more specific and that R. Ebersole’s intent is that Town Counsel will file a complaint to answer the constructive approval, 
respond to the upcoming appeal, and initiate and/or participate in negotiations.  R. Ebersole noted that he was careful to do the 
Motion in light of the information the Boards had in their possession at the beginning of this Executive Session; the constructive 
approval and authorizing Town Counsel to respond to any other thing that may come along.   Seconded by P. Luck, Roll Call 
Vote:  B. Ebersole, aye; P. Bertram, aye; P. Luck, aye; D. McQuaid, aye; J. Toale, aye.   A. Costa will move ahead with filing 
a complaint in Worcester Superior Court and move ahead with preparing a response to the other complaint.   
 
R. Ebersole made Motion to adjourn, Seconded by P. Bertram, R. Ebersole, aye; P. Bertram, aye; P. Luck, aye; D. 
McQuaid, aye; J. Toale, aye. 
 
K. Chenis made Motion to exit Executive Session and return to Regular Session, seconded by D. Prokowiew, K. Chenis, 
aye; D. Prokowiew, aye; M. Jeffreys, aye; M. Allison, aye; G. Bittner, aye. 
 
Adjourned Executive Session 8:21 PM 
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